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STATEMENT OF QUESTIONS PRESENTED 


Did appellees make full and specific findings of fact in accord- 
ance with law? 


Did appellees give full reasons for their action? 


Are the restrictions imposed by appellees in accordance with 


law? 


Were the appellants afforded due process of law? 


Was the action of appellees arbitrary, capricious, unreasonable, 


discriminatory, and confiscatory? 


Should appellees have found that appellants are suffering a hard- 


ship, justifying the variance? 


Was the order of the lower court erroneous ? 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19,092 


JEAN S. HARRIS, ET AL., 
Appellants, 
v. 


SAMUEL SCRIVENER, JR., ET AL., 
Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal by appellants, plaintiffs below, from an order 
entered in behalf of appellees, defendants below. Jurisdiction of this 


appeal is conferred upon this court by Sec. 225, Title 28, U.S.C.A. 


STATEMENT OF THE CASE 


1. Appellants filed with appellees, members of the Board of 
Zoning adjustment, an appeal for a special exception, or variance from 
the Zoning Regulations of the District of Columbia. The appeal was 
made for a variance as provided by Sec. 8207.11; or for a special ex- 
ception as provided by Sec. 8207.2 of said Regulations (J.A. 24). 

The appeal was made for use of the lot for storage of wares and goods 
as provided in Section 3104.43 of the regulations, or such other use as 
the Board may find appropriate and proper in view of the particular 
location of this piece of land. Under the new regulations which became 
effective May 12, 1958, this lot was placed in an R-3 District by the 
Board of Zoning Adjustment. 


2. A public hearing was held thereon on August 15, 1962 at which 


the appellants presented evidence in support of the appeal (JA 17) 


and at (J.A. 21) it will be noted that the chairman, Scrivener, inter- 
rupted and said we will hear from the other side. Appellees did hear 
from the other side without announcing to appellants that opposing 
petitions had been filed, one on August 14, and the other on August 15, 
1962 (JA17,21) counsel for appellants being totally ignorant of such 
filings, no notice, or copies thereof having been sent to him. When 
counsel protested, the chairman stated that counsel could see them and 
file an answer later after the hearing was concluded (italics ours). 
None of the testimony was taken under oath. 


3. The transcript of testimony shows that the objections thereto 
were grounded on claims of traffic congestion; it would be a place 
where school children would get hurt; and there was a feeling it would 
lower property values. Two witnesses made these allegations, but 
offered no proof whatsoever in support, merely their beliefs and 
opinion, but established no basic facts. The Board was content to have 


15 objectors rise in the audience indicating their opposition, but none 


of them was called upon by the Board to state what their objections con- 
sisted of. The chairman, Scrivener said: "We are very cognizant of 
opposition" (JA 23). 


4. Par. (4) of the Board's order (JA 12) finds no facts whatso- 
ever as to what the objections were; nor does it contain findings of fact 
which the Board.considered as proper objections to the granting of the 
appeal. The opinion contains no findings of fact and is merely a conclu- 


sion. 


5. On November 7, 1962, an action was commenced in the court 
below in which it was alleged among other things, that the said order 
and opinion of appellees is contrary to law, arbitrary, capricious, con- 
fiscatory, unreasonable, and an abuse of discretion. A hearing was 
held thereon in the court below, which resulted in the court's findings 
of fact, conclusions of law and order (JA 40) from which appellants 
filed a notice of appeal to this court (JA 42). 


STATUTES INVOLVED 


Title 5, Sec. 420, D.C. Code, 1961 Edition. 


STATEMENT OF POINTS 
Appellees rely upon the following points in this appeal, viz: 


1. The appellees' order and opinion are basically devoid of any 
specific findings of fact with respect to the decision of appellees, con- 
trary to law established by this Court, and the Zoning Regulations. 


2. The opinion in the order is little more than a reiteration of the 


language of the statute and regulations involved. 


3. The order imposed restrictions on the use of this property 
without showing that such alleged restrictions bear in any way to the 
public health, safety, morals, or general welfare of the residential 
district involved. 
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4. The order states there was organized objection to the granting 
of the appeal registered at the hearing by persons living within the 
square, but did not relate any such objections; nor point out facts, or 


evidence, that such objections were well founded, or valid. 


5. The appellees made no findings whatsoever that the requested 
use would create a traffic problem; safety problem; decrease property 
values, etc.; but by their action endorsed the use of the property by the 
children of the residential district as a playground, and continued use 
as a junk yard. 


6. The order and opinion was entered without affording appel- 


lants due process of law, and is invalid as a matter of law. 


7. The action of appellees is confiscatory, as well as arbitrary, 


capricious, and unreasonable. 


8. The appellees’ order was not supported by the evidence. 


9. The appellees should have found that appellants are suffering 


a hardship, justifying the variance. 


10. That the findings of fact, conclusions of law, and order entered 
by the court below, dated October 26, 1964, were erroneous, and should 


be set aside. 


SUMMARY OF ARGUMENT 


I 
The order does not contain specific findings of fact, or full facts, 


nor any facts justifying the opinion. 


0 
The order imposed restrictions on the use of the property with- 
out finding that same bear in any way to the public health, safety, 


morals, or general welfare of the residential district. 
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The order was entered without affording appellants due process 


of law. 


IV 


The action of appellees is arbitrary, capricious, unreasonable, 


and confiscatory. 
Vv 


The appellees should have found that appellants are suffering a 
hardship, justifying the variance. 


VI 


That the findings of fact, conclusions of law and order of the 


court below are erroneous and should be set aside. 


ARGUMENT 
I 


Appellees did not follow the law laid down by this court in Robey, 
et al. and Woodley Hill Area Home Owners Assn. et al., Schwab, Jr. 
et al. and Scrivener, et al., 113 U.S. App. D.C. 241 (1962) in which it 
was held that the Board's order and opinion are basically devoid of any 
specific findings with respect to the decision rendered. It must give 
full reasons for its decisions. There must be an adequate statement of 
facts. In the case at bar the Board inserted in the order a mechanical 
recitation of parts of Par. (3), Title 5, Sec. 420, D.C. Code, 1961 Ed., 
at p. 337, which, however, reads as follows: 

"(3) Where, by reason of exceptional narrowness, 

shallowness, or shape of a specific piece of property at the 

time of the original adoption of the regulations or by rea- 

son of exceptional topographical conditions or other ex- 


traordinary or exceptional situation or condition of a 
specific piece of property, the strict application of any 
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regulation adopted under sections 5-413 to 5-428 would re~- 
sult in peculiar and exceptional practical difficulties to or 
exceptional and undue hardship upon the owner of such 
property, to authorize, upon an appeal relating to such prop- 
erty, a variance from such strict application so as to re- 
lieve such difficulties or hardship, provided such relief can 
be granted without substantial detriment to the public good 
and without substantially impairing the intent, purpose, and 
integrity of the zone plan as embodied in the zoning regula- 
tions and map.” 


ef 


As pointed out to appellees the only use appellants can make of 
this large unimproved lot is for the erection of a puilding for storage 


of wares and goods. Any other use, such as electric power plant, or 


substation, garage, etc., would, of course, be detrimental to the use of 


the residential property in the immediate vicinity, which appellants 
recognize as being objectionable. However, appellees have imposed a 
restriction on the use of this property for the purpose aforesaid, with- 
out finding any facts that their restriction bears in any way to the 
public health, safety, morals, Cr general welfare ci the residential dis- 
trict. Infact there are none, and consequently appellees could make no 
such findings. In support we cite, Bugher v. Gottwals, 60 App. D.C. 340, 
(1932) and Nectow v. Cambridge, 277 U.S. 183. 


Til 


The stopping of counsel in fully presenting the case for appellants; 
the failure to timely notify counsel at the hearing cf the filing of peti- 
tions in protest (JA 93), one of which was filed on the day of the hearing, 
resulting in counsel not cross-examining the witness, Fred Colston or 
any other protestants; no opportunity to answer same, until after the 
hearing, all spell the denial of due process of law to appellants. The 
lower court held that oppertunity was afforded to answer same after the 
hearing and that appellants did not avail themselves thereof. The Board 
knew of the filing of the protest petitions, and we assume all of the 
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so-called opposition witnesses knew it at the start of the hearing. As 
long as the appellees render orders which are final unless set aside, 
and act as a quasi-judicial tribunal, it would appear that regulation, or 


no regulation, the appellants should be advised of all papers in the 


record before the hearing commences, and of course, it is the univer- 
sal practice to send to the opposition, copies of all papers filed, which 
was ignored in this instance. According to appellees, counsel for 
appellants must appear at their office daily to find out whether any 
papers have been filed in the case, or they themselves will not give 
such notice. If such notice had been given, appellants would have re- 
quested a continuance in order to answer same before another sched- 
uled hearing. See W. S. Jarrott, et al. v. Scrivener, Jr., et al., Mem- 
bers of Board of Zoning Adjustments et ano., 225 F. Supp. 827 (1964). 


IV 


As the appellees failed to set forth their rationale for the action 
taken in this case, their determination is subject to review by the 
court, as to whether or not the action was justified, or was capricious, 
arbitrary, unreasonable, or discriminatory. This principle has been 


anncunced many times and needs no citations. 


Vv 


As appellants have no choice as tc any other use of this land, and 
appellees have not, and cannot, justifiably find as a fact that the re- 
quested use: is a traffic problem; a place for children to get hurt; low- 
ering of property values; interference with trash trucks (the alley being 
15 feet wide); loitering; nuisance; nor affecting the public health, etc., 
as heretofore mentioned. The witness Randclph from the PTA testified 
(JA 22) the main reasons for objecting were the general traffic situ- 
ation confronting school children and that ''we certainly try and keep the 
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place nice and clean up there." Officer Reid testified (JA 20): "Autos 


are junked on the lot and children use it now.” The granting of the use 
would indeed be a hardship to the residents of the neighborhood, as it 

is in constant use by their children as a playground; and one objector 
went so far as to say that, "This space belongs to all of us — for the 
children to play — and to keep them off the streets" (JA 13). It is 
crystal clear that the only reason there were approximately 110 signa- 
tures to said petitions of protest was that if the use was granted to 
appellants the continuous use of the lot as a playground and junk yard 
by the neighborhood would abruptly cease. The objections assigned in 
the written protests are without foundation and the appellees made no 
findings of fact substantiating the opposition. In Clauser, et al. v. David, 
114 U.S. App. D.C. 12, this court held that hardship not resulting from 
location, situation, or condition of property * * * * was not such "hard- 
ship" as to justify variance. But in the case at bar the hardship to 
appellants does result from location, situation, or condition of property, 


and does justify a variance. 
vi 


It follows from what has been said above that the order of the 
court below, whe reviewed only the record certified and filed by appel- 


lees at the hearing, should be set aside. 


CONCLUSION 


That from the foregoing, the order below be vacated, and the 
court below directed to enter an order directing appellees to grant a 


variance. 


ROBERT C. HANDWERK 


Southern Building 
Washington 5, D.C. 


Attorney for Appellants 
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August 7, 1962 3 ‘ 


Answer of Defendants to the aires en Filed 
November 26, 1962 3 , 


Exhibits Attached to the Affidavit of Robert O. 
Clouser, Filed July 24, 1963 [Excerpts] 


Exhibit 1 -- Appeal No. 6884 -- Board of 
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Exhibit 3 -- Official Transcript - 
August 15, 1962 ; 


Exhibit 6 -- Plat 


Exhibit 9 -- Opposition to Appeal No. 6884 
Submitted by Jean Harris and George P. 
and John S. Stonebraker 8/15/62 


Exhibit 10 -- Opposition to Appeal No. 6884 
Submitted by Jean Harris and George P. 
and John S. Stonebraker 8/14/62 


Exhibit 16 -- Letter from Lois J. Tayman to 
Robert C. Handwerk, BY dated apa) 
3, 1962 ‘ : 


Findings of Fact, Conclusions of Law and Order, 
Filed October 26, 1964 


Notice of Appeal, Filed November 20, 1964 


JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Jean §. Harris, 
5201 S. W. 112th Court, 
Miami, Fla., 


George P. Stonebraker, 
Box 1296, 
Santa Barbara, Calif., 


and 


John §. Stonebraker, 
1466 Tulane Rd., 
Claremont, Calif., 


Lucile P. Stonebraker, 
3220 Conn. Ave. NW., 
Washington, D.C., 


Plaintiffs, 


vs. “CAA. No. 3505-62 


Samuel Scrivener, Jr., Robert O. 
Clouser, Arthur P. Davis, Charles C. 
Koones, and William F. McIntosh, 
Members of the Board of Zoning 
Adjustment for the District of 
Columbia, 
District Bldg., 14th & Pa. Ave. NW., 
Washington, D.C., 


Defendants. 


ee Ne Net NN NR NI Ras “aes Ra ae a as es 


RELEVANT DOCKET ENTRIES 
Proceedings 


Complaint, appearance, exhibits A, B, C filed. 
Answer of defs. to complaint, filed. 


Order for Clerk to enter request for admissions as withdrawn 
and directing defts. to transmit record of Board of Zoning 
Adjustment, Appeal No. 6884, to the Court forthwith, Curran, 
J. Filed. 
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Proceedings 


Heard; dismissed with costs vs. Def.; findings of facts and 
conclusions of law and order to be presented, Jones, J. 


Findings of fact; Conclusions of law and judgment for defts. 
Jones, J. 


Notice of appeal by plaintiffs from order 10/26/64, filed. 


[Filed November 7, 1962] 


COMPLAINT TO SET ASIDE ORDER OF BOARD, AND 

FOR EQUITABLE, DECLARATORY, AND OTHER RELIEF 

Plaintiffs respectfully state to the Court, as follows: 

1. That the Court has jurisdictim hereof under the provisions of 
Title 11, Secs. 305 and 306; Tit. 5, Secs. 413 to 428, D. C. Code, 1961 
Ed.; Tit. 28, U.S.C., Sec. 2201; and the amount in controversy herein 
exceeds the sum of $3,000.00. 

2. The plaintiff, Jean S. Harris, is a citizen of the United States, 
resident of the State of Florida, and brings this suit in her own right. 

3. The plaintiff, George P. Stonebraker, is a citizen of the United 
States, resident of the State of California, and brings this suit in his 
own right. 

4. The plaintiff, John S. Stonebraker, is a citizen of the United 
States, resident of the State of California, and brings this suit in his 
own right. 

5. The plaintiff, Lucile P. Stonebraker, is a citizen of the United 


States, resident of the District of Columbia, and brings this suit in her 


own right. 

6. That the defendants are citizens of the United States, and are 
sued herein in their official capacity as members of the Board of Zoning 
Adjustment for the District of Columbia. 

7. That the plaintiffs, Jean S. Harris, George P. Stonebraker, and 


John S. Stonebraker, are owners as tenants in common of a large 
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unimproved rectangular shaped, lot, comprising 17,770 square feet 
(over one-third of an acre), being known as Lot 62, Square 3150, situated 
in the rear of premises 5225 - 8th St. NW., Washington, D.C. The said 
lot is bounded on each side by 15-foot, paved, public alleys, affording 
ingress and egress from both 7th St. NW. to 8th St. NW., and vice versa. 
The lot is approximately 155 feet x 98 feet in size. That the co-plaintiff, 
Lucile P. Stonebraker, has a dower interest in said property. 

8. That the said lot was acquired by the late George G. Stone- 
braker by deed dated May 12, 1937, who held title thereto in fee simple; 
and that he died, intestate, in 1954, leaving as his survivors, the plain- 
tiff herein and Lucile P. Stonebraker, his widow. 

9. That the said lot was placed in an R-3 District in the new zon- 
ing regulations adopted in 1958. That, in 1948, said deceased had paved 
the 15-foot alley on the west side of said lot amounting to 112.14 front 
feet, for which he paid a special assessment of $183.53. That the said 
land has been assessed by the District of Columbia for real estate taxes 
at $2666.00 ever since 1937 and up to the present time. That since the 
death of George G. Stonebraker, plaintiffs have endeavored to sell the 
lot for the use of private garages, but found no one who would purchase 
same for that use; and that plaintiffs themselves have no use of said 
property for that purpose. That because of said zoning, they could not 
sell the lot for erection of dwellings thereon, as the zoning regulations 


do not permit erection of dwellings facing an alley. That they offered it 


for erection of a storage, or warehouse, and on April 5, 1962, entered 


into a sales contract with Everett J. Russell for use by the Capital Awn- 
ing Company, Inc., in the erection of a one-story building thereon for 
storage of awnings, storm windows, and screens, which said contract is 
conditioned upon re-zoning of same for that use. 

10. That on July 23, 1962, plaintiffs filed an appeal with the said 
Board of Zoning Adjustment for a variance, or special exception, from 
the present R-3 District zoning, as more fully shown in Pltffs’ EX. A, 
attached hereto and prayed to be read as a part hereof. That a public 
hearing was held thereon by the board on August 15, 1962, and an order 
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entered on August 21, 1962, which, however, was not communicated to 
plaintiffs until September 21, 1962. A copy of said order is attached 
hereto as PLTFFS' EX. B, and prayed to be read as a part hereof. 

11. That the appeal was presented to the board with the defend- 
ants, Samuel Scrivener, Jr., Arthur P. Davis, Charles C. Koones, and 
William F. McIntosh, hearing same, but the order is silent as to the 
actions thereon of the other two board members who heard the appeal. 
That in deciding the appeal, the order and opinion did not contain 


specific findings giving full reasons for the decision, as provided by law. 


Nor does the order show any facts, or reasons, evidencing that the ap- 


pellants had not shown any extraordinary, or exceptional situations, or 
conditions. The record upon review by this Court will show that plain- 
tiffs did present ample facts and reasons showing extraordinary, and 
exceptional situations and conditions, as provided by statute. The 
order states in the opinion that the requested use would tend to affect 
adversely the use of properties within the square, which are used 
residentially in their entirety, but finds no facts, or reasons, supporting 
their conclusion. Further, the order based its opinion on the mere 
wording of the statute involved without any specific findings of fact, or 
reasons, therefor, contrary to existing law in the District of Columbia. 
That the actions of said defendants hearing the appeal are arbitrary, 
capricious, unreasonable, confiscatory, and constitute an abuse of dis- 
cretion. That the said order is an administrative action, not supported 
by evidence, and lacks a rational basis. 

12. That the present authorized, limited, use of the lot for erec- 
tion of private garages is confiscatory in its very nature, because all 
the abutting residences already have their own private garages, and 
that as residential dwellings cannot be constructed on the lot, there is 
no one who would use the lot for the present authorized use. That the 
use for which the variance is requested is seasonal; does not create 
a traffic hazard or congestion; and the use of the building would remain 


dormant for about six months during each year. 
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13. That it is abundantly clear that the overwhelming objections 
of the residents, and property owners, adjacent thereto, are based on 


the fact that they have been using the lot continuously for a playground 


for their children; and as a dumping ground for junk, trash, etc., at the 
expense of plaintiffs. As evidence thereof, there is attached hereto a 
copy of a letter from a Mr. Levin, addressed to defendants, dated 
August 7, 1962, marked PLTFFS' EX. C, and prayed to be read as a 
part hereof. The granting of the appeal would have affected adversely 
the use of the lot by the objectors to plaintiffs' appeal to the board. 
That the said order constitutes a hardship upon plaintiffs and is to 
their detriment, and plaintiffs have no adequate remedy at law; and, 
further, plaintiffs are irreparably injured thereby. 

WHEREFORE, plaintiffs pray as follows: 

1. That process issue herein directing the defendants to answer 
the exigencies of this complaint. 

2. That the court issue a declaratory judgment against the defend- 
ants, declaring that the said order is illegal, arbitrary, capricious, and 
confiscatory, and of no effect. 

3. That the order be set aside and the defendants directed to find 
that a variance exists herein; and that the court decree that the use re- 
quested be granted to plaintiffs. 

4. That a judgment be entered herein declaring that said lot 
may be used for the erection of a storage, or warehouse, as mentioned 
in said appeal. 

5. That a mandatory injunction issue herein against the defend- 
ants, directing them to grant a variance, or special exception, for the 
use requested herein. 

6. And for such other and further relief as to the court seems 
just and proper in the premises. 

/s/ Robert C. Handwerk 
900 F St., NW., Washington 4, D.C. 


ST. 3-3935, 
Attorney for Plaintiffs. 


EXHIBIT A 6 
Yorm BZA = 1 


RECEIVED 
BOARD OF ZONING ADJUSTMENT 
DISTRICT OF COLUMBIA JUL 23 1962 


Appeal for Special Exception or Variance from thfhing Office, D.C. 


Zoning Regulations of the District of Colucbia 


NOTICE: (1) ‘Any ‘commnication’ putporting tobe an appeal will be 
regarded as mere notice to seck relfet votil it is made on this form. 
Appeals must be typewritten ‘or printed, All information shill be’. 
furaished by the appellant oF applicant. “K fee of $40.00 . all be 
paid’ to tac Ds C. Treasurcr, besora an appeal ‘shall be acc~: red for 
hearing; “except that such fee shall be $20'300 ‘for’ the £ili. of 
appeals or applications for one’ family dwéllings.” This fee 228 

not be paid by a citizens’ association or association created for 
civic purposes and not for profit. 


(2) Present this form in person in Room 204, Distr: 
Building, DO NOT MAIL. 


TO THE BOARD OF ZONING ADJUSTMENT : 


Appeal No. C a g 4 


Appeal is hereby made for a variance as provided by Section 


or for a special exception as provided by Section $297.2 
of the Zoning Regulations. aa 


Premises affected are located at Tervze slley 3 
5225 - Sth St. NY. Wiebe fel 
oa square 3150 » lot 62 


‘o Lucile P. Stonedraken. 
S, Stonotruxer , S20 Conn. AVG. Niue, west sngton, Dd 
pate of Appeal Ze Ly 22 “Pen 


J al 


INFORMATION REQUIRED LY THE BOARD ’ Re 

(Give a clear and accurate description of the proposed work or use 
for which the appeal is made.) 

mo use this Lot for storage of wares and goods as" provided in Set. 04,59, 
or such other use aS the Doure Smy Fiza wypropriate ana proper in view ©: the 
perticular Location ol this picce of lund, which is bounded on the north, south, 
‘east, and west ty 15--%- alleys. Tae pet.tioners huve entered into & Sc) 3 COn- 
tract with Capital sing So., Inc., te sell this’ lot, comprising Approx: : ately 
17,700 sq. eet, provaéed it 368 ve used Zor the storuse of awnings, stor= wine 
a@ews, and screens, und persission grented to erect « building thereon fo> ‘hat 
purpose, as per gien of proposed warenouse, uttached hereto. 


If additional space is required use separate 
sheet of this size. (See reverse side) 


Submit herewith piste drawm to scale, showing the boundaries and 
dimensions of ‘thé lot; dimensions of the existing buildings and accessory 
buildings, .and.. ‘plans and elevations of. proposed buildings to be erected 
or altered in-sufficient detgil to an understanding ‘of the problem. 

State the etisting.and intended use d? such ‘buildiag ‘or. part of buildings; 
the number-6£ families or household units, L£ any,, the: building is. 
designed to atcommodate, and such other, information ag may be necessary 
to en understanding of the conditions which weré’ the basis. of the appeal. 


Dwo plats of survey are attached. hereto. 
grt 


Give hanes’ and addresses of owners ‘Of ‘all abutting property, 
ail abutting properties are i isha by: ay four alleys. 


NOT: additional’ reasons: tor ‘granting this appeal are set forth in an appendix 
attached hereto and asked to be read as w part hereof. 


TO BE NOTIFIED OF APPEAL: 


(Name)___ Robert C, Hundwerk, atty, (Signature). ‘ wt 
ee oan (oF omer) z 
(Address) 900 2 St. WN. a ee “ te” 


~ DF Ca, 
(Signature) 
Washington, 4, D.C. (of adtooeived apace 


ST. 3-3936 of ownen) 


RECEIVED 


JUL 23 1962 


SPPRELRIS 
Zoning Office, D.C. 


Under the new zoning regulations which became effective tay 12,1968, 
this lot has been pluced in the R-3 District (Row Dwellings). It is abort a 
block outside of the R-4 District which permits use in such district for 
storage of wares and goods if approved by the Bourd of Zoning adjustment. 
For this reason a variance is requested based upon the following reusona,, viz) 


1” Prior to and since the effective date of the new zoning regula- 
tions, it has deen impossible und impracticable to use this lot os prescribed 
in the R-3 District: 

2. Because of the smpe of the lot at the time of the original adop- 
tion of the regulations, and the fact that it is bounded by four allwys, with 
ready ingress and egress to either Sth or 7th St. N.W., the strict applica- 
tion, of the regulation in the E-3 District, not permitting such use, hiss r6- 
sulted in pecwlisr and exceptional practical difficulties to the owners, be- 
cause ubout the only use this lot can be put to is for storage of wares sm 
goods, which is now prohibited, and there is more than ample space to erect 

& building thereon. It has caused exceptional and undue hardship upon the 
omers in selling the lot. This relief can be granted without substantial 
detriment to the public good and without impairing the intent, purpose, ani 
integrity of the zone plan. The lot fuces the rear yards of all the row 
dwellings across the alleys abutting this lot on all four sides.’ 


3.” The proposed use of the lot for the storage of wares and goods 
in a building thereon would not create any unusual noise and would be 4 day- 
time operation. There would be practically no traffic in the operation,and 
the number of employees would be negligible; neither would there be any con- 
gestions 

4: It is respectfully requested that the Board grant either a vuriance, 
or special exception, and allow this appeal in thut connection, because same 
would de in harmony with the general purpose and intent of the zoning regula- 
tions. as heretofore pointed out. The change would not tend to affect adversely 
the use of neighboring property, or be objectionable thereto. In fact, the 
allowance of the proposed use will protect the neighborhood and put an end to 
its present use by illegal trespassers, and persons using it for illegal pur- 
poses in dumping old automobiles and junk on the lot during late hours at nights, 
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11 EXHIBIT B 


Appeal #6884 PUBLIC HEARING — August 21, 1962 


Mr. Davis: 


I move that the following Order be entered: 
ORDER: 
That the appeal of Jean Harris and George P. and John S. 


Stonebraker for a variance from the use provisions of the R-3 District, 
to permit erecting of a building for storage of wares and goods on alley 
lot 62, square 3150, rear of premises 5225 - 8th Street, N. W., be denied. 


As the result of an inspection of the property by the Board, and 
from the records and the evidence adduced at the hearing, the Board 
finds the following facts: 


(1) Appellant's lot, which is completely surrounded by fifteen 
foot wide paved public alleys, is approximately 155 x 98 feet in size 
and contains an area of 17,770 square feet of land. The alleys in this 
square have access to 7th and 8th streets. 


(2) The property in question is defined in the Zoning Regulations 
as an alley lot, as it faces or abuts alleys and at no point faces or abuts 
a street. The Zoning Regulations limit the use of this property to 
private garages and appellant has therefore requested a variance from 
the use provisions of the R-3 District to erect a building for storage of 
wares and goods (This use may be permitted by the Board as a special 
exception in the R-4 and R-5 Districts for storage of wares and goods 


not exceeding 2500 square feet of gross floor area). 


(3) Appellant has requested the Board to waive the requirements 
of the R-3 District to permit erection of a one-story building 100 x 50 
feet in area. The area around the building would be enclosed by a fence 
and the area macademized. Operations would consist of seasonal 
storage of awning supplies, the awnings being removed in September, 
October and November and stored in the warehouse and in the Spring 
they would be removed and the lot would be visited only rarely during 
the Winter months. 
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(4) There was organized objection to the granting of this appeal 


registered at the public hearing by those persons living within this 


square. 


OPINION: 

From an inspection of the property, and from the evidence 
adduced at the hearing, we were unable to find anything exceptional in 
this property by reason of narrowness, shallowness or shape, excep- 
tional topographical conditions or other extraordinary or exceptional 
situation or condition that would not apply to any other alley property 
in the District of Columbia, that would authorize this Board to waive 


the requirements of the regulations. 


We are of the opinion that this use would tend to affect adversely 
the use of properties within this square which are used residentially in 
their entirety. 


In view of the above we are of the opinion that this relief cannot 
be granted without substantial detriment to the public good and without 
substantially impairing the intent, purpose, and integrity of the zone 


plan as embodied in the Zoning Regulations and map. 


Mr. McIntosh: I second the motion. Motion carried, with Mr. 
Clouser being absent. 
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{ Filed November 26, 1962] 
ANSWER OF DEFENDANTS TO THE COMPLAINT 


First Defense 

1. The defendants admit the existence of the provisions of law 
as alleged in paragraph numbered 1 of the complaint, admit that the 
amount in controversy claimed is in excess of $3,000.00, but deny that 
jurisdiction vests in this Court solely by reason thereof. 

2,3,4and5. The defendants are without knowledge or informa- 
tion sufficient to form a belief as to the truth of the allegations contained 
in paragraphs numbered 2, 3, 4.and 5 of the complaint. 

6 and 7. Defendants admit the allegations contained in paragraphs 
numbered 6 and 7 of the complaint. 

8 and 9. The defendants admit that Lot 62, Square 2150, was 
placed in an R-3 District in the new Zoning Regulations adopted in 1958, 
in the District of Columbia, admit that plaintiffs entered into a sales 
contract with Everett J. Russell for use by the Capital Awning Company, 
Inc., in the erection of a one- story building thereon for storage of awnings, 
storm windows and screens which said contract is conditioned for re- 
zoning of same for that use, and are without knowledge and information 
sufficient to form a belief as to the truth of the remaining allegations 
contained in paragraphs numbered 8 and 9 of the complaint. 

10 and 11. The defendants admit that an appeal was presented 
to the Board and that the matter was heard by defendants Samuel 
Scrivener, Jr., Arthur P. Davis, Charles C. Koones and William F. 
McIntosh, as members constituting the Board of Zoning Adjustment, 
and deny the remaining allegations contained therein. 

12 and 13. The defendants deny the allegations contained in para- 
graphs numbered 12 and 13 of the complaint. 


/s/ Chester H. Gray 
Corporation Counsel, D.C. 


/s/ John A. Earnest 
Assistant Corporation Counsel, D.C. 
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/s/ George H. Clark 
Assistant Corporation Counsel, D.C. 


/s/ Robert R. Redmon 
Assistant Corporation Counsel, D. C. 


Attorneys for the Defendants, 
District Building 
Washington 4, D. C. 


[ Certificate of Service] 


[ Filed July 24, 1963] 


[ The following exhibits were attached to the Affidavit of 
Robert O. Clouser] 
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EXHIBIT 3 


OFFICIAL TRANSCRIPT 


DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 
PUBLIC HEARING 


‘ Room 500 
In the Matter of District Building 
APPEAL NO. 6884 : Washington, D. C. 


August 15, 1962 


The Board of Zoning Adjustment of the District of Columbia 
Government held a public hearing in Room 500, District Building, 
Washington, D. C., at 9:30 a.m., Samuel Scrivener, Jr., presiding. 


* * * a" * 

CHAIRMAN SCRIVENER: The Secretary will read the notice of 
Appeal 6884 please ? 

MR. CHASE: (Reading) "Appeal No. 6884 -- Appeal of Jean 
Harris and George P and John S. Stonebraker for a variance from the 
use provisions of the R-3 District to permit erection of building for 
storage of wares and goods on alley lot 62, square 3150, rear of 
premises 5225 - 8th Street, Northwest." 

MR, ROBERT C, HANDWERK: Mr. Chairman this is an appeal 
by the -- 

CHAIRMAN SCRIVENER; Would you give your name for the 
record, please. We know who you are but the record doesn't. 

MR. HANDWERK: My name is Robert C. Handwerk, attorney, 900 
F Street, Northwest, Washington. I am representing Jean Harris and 
George P and John S. Stonebraker. This is an appeal for the heirs of 
George Stonebraker who died in 1954 and who acquired this alley lot. 

I don't know whether the Board has had a chance to see the lot. 

CHAIRMAN SCRIVENER: We were there yesterday. 
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MR. HANDWERK: I will keep that in mind. I don't have a 


picture except what I show you there. This is for a variance and is in 


R-3 Residential District. Of course, from what I have already said 
this large lot has been situated in the residential district for 32 years 
or even longer I suppose and there itis. While Mr. Stonebraker was 
living he lived at 5225 8th St., Northwest. Now during his lifetime 
he used this lot for storage with five or six garages and as a matter of 
fact he had another one on the south side of the lot which was -- which 
100 the second floor had not been finished when he died. But I would like to 
submit these pictures to show they were used at that time for that pur- 
pose and there was no objection from the neighborhood which goes back 
about ten years ago. 
Now after the death of Mr. Stonebraker his estate was to be ad- 
ministered and it went to his children. Because of the fact that the 
lots are no longer needed to store lumber and things like that, he was 
a builder, of course all those things were sold and now all these 
garages were razed -- were taken down. They were taken down at a 
cost of some $300. and ever since his death for the last seven years 
his estate has been trying to dispose of this property. Having in mind 
the neighborhood so that there was no disposition should an offer come 
to sell it that might be obnoxious to the neighborhood. Now I can say 
this. They received no offers of any kind until finally an offer was 
received this spring to erect a storage house on the premises which 
will only be one story high and not much higher than those garages and 
which will store only awnings. It will be a season use. The Capital 
Awning Company is sitting here and he made the offer and the president 
of that company will tell the Board what he wants to use it for and how 
put I can tell you now what he'd say. It will be seasonal and in the fall 
the awnings would be put in there. After that there will be no more use 
of this storage until the following spring. No going in and out and in the 
spring the same awnings will be taken out. Now that is the best possible 
101 use that this lot could be put to that I can think of and he couldn't find a 
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better use even if he tried another ten years. It certainly cannot be of 
any objection to the neighborhood or in anyway interfere with them in 
the way of noise, in the way of traffic or in the way of congestion or 
anything else. 
Now you may remember that the plat here shows that the lot is 


a rectangular lot with public alley all the way around. It is 155 feet 


long by 98 feet wide on both sides. It's bounded by these four alleys 
which are paved and are fifteen feet wide and have access to 7th and 8th 
Streets. Now we are, of course, in R-3 District, this is residential, but 
this land here as the Board knows cannot be used for row dwellings on 
the lot, it's on an alley. So we cannot use it for the very purpose for 
which we are zoned, Another very serious situation has developed is 
that this lot being so easily accessible and being such a large area of 
land it has become the general dumping grounds for the neighborhood 
and people I don't know where they come from. Mrs. Stonebraker will 
tell you that this two or three months ago on complaint of the police, 
and if they hadn't complained we would have to do something about it, 
there were seven junk automobiles on the lot. They were dismantled 
and take the best part out of it and dumped there. It cost $50.00 to 
have that removed. Also we have here this morning Mr. Auld of the 
Sanitary Engineering Office and he had to leave -- it looks like he did 
-- but he said you can tell the Board this. Now we have asked the 
Sanitation Department to put 'No Dumping" signs there on this lot and 
they put them there and they are now torn down or taken away. He 
said to tell the Board though that the property is used as a neighborhood 
dump. And these signs are knocked down as fast as we put them up. 

Now I have an officer here from No. Six Precinct who will tell 
the Board what trouble they have with it. He'll testify in a few minutes 
in this regard. As we said in our appeal it is really a breeding place 
for crime. 

CHAIRMAN SCRIVENER: Lets hear the officer on that? 

MR. HANDWERE: I'll listen but -- Oh, pardon. You want to 
hear from Officer Reed now? 
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CHAIRMAN SCRIVENER: Yes, please. I think he can testify 
on the crime incidents there better than you, sir. 

PVT. WILLIAM H. REED: Private William H. Reed, R-E-E-D. 
I'm with the Sixth Precinct. I've been in the 6th Precinct for over twenty 
years now and over a period of time I have seen the trouble that we have 
had in that area. Junk automobiles were recently put there. I'm not 
qualified to make any official recommendation. 

The children use it now and all kinds of junk is dumped on that 
lot. 

CHAIRMAN SCRIVENER: Thank you very much, Officer Reed. 

MR. HANDWERK: Now I would like to continue. I would like to 
ask Mr. Russell to tell the Board what kind of building they are going 
to put up and how they are going to use it and such. 

MR. RUSSELL: Everett J. Russell, 4424 Arkansas Avenue, 
Washington, D. C. 

CHAIRMAN SCRIVENER: Mr. Russell, where is your business? 

MR. RUSSELL: Capital Awning Company at 4424 Arkansas 
Avenue. Iam Vice-President of the Company. 

CHAIRMAN SCRIVENER: Where is your warehouse now? 

MR. RUSSELL: We have one that is in the redevelopment area 
of North Capital and New York Avenue which we have to move. We had 
proposed to put a 50 by 100 foot steel building -- a one story building -- 
macadem the rest of the ground and fence it in. This is a seasonal 
operation and we start removing awnings from customers homes in 
September, October and November and they are stored and then in the 
spring we remove them. So it is just seasonal. During the winter 
someone may want an awning for some reason -- which is rare -- and 


we move the truck in and get it. This is very rare. There will be no 


machines whatsoever. Nothing but storage racks and our hours are 


eight in the morning to five and no Saturdays or Sundays. We could 
leave a truck in the outside fenced area. 
CHAIRMAN SCRIVENER: How many trucks? 
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MR, RUSSELL: I don't know just yet. . 

CHAIRMAN SCRIVENER: How large are the trucks? 

MR. RUSSELL: The largest we have is a ton and half GMC. 

CHAIRMAN SCRIVENER: Lets hear from the opposition. Is 
there anyone opposed to Appeal No. 6884. 

OPPOSITION TO APPEAL NO. 6884. 

MR. COLESON: Mr. Chairman, my name is Fred Coleson. I 
am an attorney at law and I represent myself in this matter’ because 
my residence is adjacent to this property. My home address is 745 
Hamilton Street, Northwest. This is directly in front of this proposed 
warehouse. Now there is in the record a petition signed by eighty-one 
residents of the area and the majority of them are all property owners. 
Not every one is an owner however. To save some time I would like 
to ask the Board to accept the petition without reading the names on 
the petition -- 

MR. SCRIVENER: Fine, just submit it. 

MR. COLESON: And I also ask that the resident owners of the 
600 block of Abraham which are not immediately affected that their 
statements be placed on the record. 

CHAIRMAN SCRIVENER: Fine. 

MR. COLESON: Now the petition that we have as opposition to 
this warehouse first under the Section 3104.43 which is on page 13 it is 
clearly stated that the Board has authority to grant the warehouse, but 
then it is entered in with these words, "No storage use authorized 
herein shall be located in a building containing more than 2500 square 
feet of gross floor area.’ Now the petitioner are making two requests. 
First, for a variance and also it is double the size authorized by the 
regulations. Second, we feel that putting a warehouse in this area will 
cause congestion and a place for a school children to get hurt. Now 


even though it is limited activity -- there was testimony that there 


would be limited activity -- there has to be some ingress to this alley 


and from Spetember to April -- five months children would be coming 
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out there and this would be a dangerous thing for children. It is not 
for the use of the immediate neighbors and they will get no benefit 
from it. People up there have made many improvements on their 
property and we feel that this will lower property values as well as 
start commercial encroachment in the area. Next there might be a 
request for a garage and next for a beauty shop and so on. I think the 
area was designed for residential use by the Board and it ought to stay 
that way. 

Now there are others who wish to make a statement because as 
I say Iam representing myself and no one else. 

CHAIRMAN SCRIVENER: May we hear from the rest of the op- 
position now. We understand from Mr. Coleson what the nature of the 
opposition is so please be brief. 

LESLIE RANDOLPH: My name is Miss Leslie Randolph and I 
am here to represent the Elementary PTA up there. Today Iam rep- 
resenting the parents of 1,000 school children and these parents are 
objecting to the request of this warehouse being set in this particular 
area. First I would like to say that there are three main reasons why 
we object to this warehouse. First it is during the hours that our 
children are leaving home to go to school between 8:30 and 9:00 most 
of the traffic starts out for business at the same time that our children 
are starting for school. Truesdell Elementary School has no cafeteria 
to provide adequate eating facilities for our children for lunch time and 
therefore with no money being appropriated by the District to provide 
a place for our children to eat our children are asked to come home at 
a time of day which is twelve noon and there is another rush hour then 
by business as well as school children. Our children have to hurriedly 
eat their lunch and turn back to school by one o'clock and some of 
these trucks are going to go to the warehouse to pick up their supplies 
and enter back into these areas. I object to that. Then at three o'clock 


our children are leaving school again and cross these same streets. 


We do have school patrols, but they are children between the ages of 


eight and eleven and none of these children are old enough or matured 
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enough and grown enough to supervise themselves. Having worked in 


the PTA for the last five or six years I can truly say that I have seen 
children hit by moving vehicles during this time of the day. 

Thank you. 

CHAIRMAN SCRIVENER: I wish all those in opposition would 
rise. 

(APPROXIMATELY FIFTEEN WITNESSES STOOD IN 

OPPOSITION.) 

CHAIRMAN SCRIVENER: Good. Now is there someone who 
wishes to speak for all of you? 

MR. COLESON: Mr. Chairman on the behalf of these property 
owners inasmuch as the petition has been adopted these are the main 
things we're interested in in the petition. And we file that for the 
record, 

CHAIRMAN SCRIVENER: I think we're very cognizant of the 
opposition. 

MR. COLESON: There's only one thing I did want to.add on 
behalf of these people. That any building that may be put there it would 
have to allow the trash trucks to get through there. 

CHAIRMAN SCRIVENER: Thank you, Mr. Coleson, and thank 
you all for coming down. 

MR. HANDWERK: I would like -- 

CHAIRMAN SCRIVENER: I think we have heard the case. Is 
there anything material in the case? 

MR. HANDWERK: Yes, sir. I wonder if the Board would like 
to hear from us to answer that petition? 

CHAIRMAN SCRIVENER: It's been in there for several days. 

MR. HANDWERK: I didn't know. 

CHAIRMAN SCRIVENER: You can answer it by sending in any- 
thing in writing in addition that you may have. 

MR. HANDWERK: Thank you. 

CHAIRMAN SCRIVENER: The -- 
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MR. HANDWERK: Now we are not proceeding under 3104.43. 
We are not proceeding under that at all. We're proceeding under the 
variance sectior 8207.11. So that the size of the building would be all 
right. Now certainly we are interested in the children not getting hurt. 


But according to the statement made by the PTA representative pretty 


near all trucks ought to stop. There are other trucks on the road. 
Milk trucks and all that. They probably have more than six trucks 


and people like us would be using probably not more than three. For 
all trucks to stop that's just an unreasonable request because these 
three are not going to interfere with the children going to school and 
especially six months of the year they are not on the street. Now 
there would be only two entrances perhaps here (indicating) and in the 
middle. I don't want to extend this thing, but I can say this to you as 
has been said in other cases I've listened to this morning, if this isn't 
allowed it can't be used for anything and is a dead horse and with the 
hardship we can't get rid of it and I want to say this too. They haven't 
said why this should be continued as a dump yard. All these people 
want to leave it as it is because itis a convenient dump yard for them 
and they want it that way. All these automobiles on there didn't come 
from a distance, but probably some from the neighborhood. Is that 
the right neighborhood spirit? Now what we are going to do is fill up 
this lot fence it in and the Sanitation Department won't have to be 
bothered and get use of the land which we have a right to do. 

CHAIRMAN SCRIVENER: The lady will say something and that 
ends it. 

LESLIE RANDOLPH: Ican assure you, Your Honor, that we 
are all trying to do the best up there for the area we can. At the same 
time we are working people and we cannot stand and watch a vacant lot 
and we can teach our children to obey and grow up in good citizenship 
but at the same time we can’t keep an eye on this lot. Godliness and 
cleanliness starts at home and we certainly and try and keep the place 


nice and clean up there. 
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CHAIRMAN SCRIVENER: Thank you very much. 
The Secretary will read the notice of 6894. 
(APPEAL NO, 6894 APPEARS ON THE FOLLOWING PAGE). 
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GOVARNM INT OF THI DISTRICT OF COLUMBIA 


BOixD OF ZCNI .G ADJUSTMENT 


In Re: Appeal No, 6884 


OPPOSITION 70 APPEAL KO. 6894 SUBMITED iby 


JSAN HARRIS AND GEORG? P, AND JOHN S. STON SRE D.C. 


We the undersigned proverty owners, residents and interested per- 
sons who reside in the area adjacent to and netr the boundaries of the 
5200 blocks of 7th and Sth Streets, North West between Hamiltor Street 
and Ingraham Streets, North West, hereby Spoose the request of the pee 
titioners in Apreal Ne, 5° filei by Jou Harrie and George P, and 
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eee GOVERNMENT OF THE DISTRICT OF COLUMBIA 
CEIVED 


Board of Zoning Adjustment 


x Office, D.C. 
“IN RE: APPEAL NO. 688) 


| 

| 

| OPPOSITION TO APPEAL NO. 688) SUBMITTED BY 
JEAN HARRIS AND GEORGE P. AND JOHN S. STONESBRAKER 


Comes now the undersigned residents and interested 
| parties of the area bound by the 700 block of Ingraham Street 
| wortiaest, the 700 block of Hamilton Street Northwest, and 

the 5200 block of 7th Street Northwest and the 5200 block of 


8th Street Northwest, inclusive, 5 alae ee request 


} 
that the Board of Zoning aajustnen deny /the appeal of Jean 
i 


Harris and George P. and John S. Stgnebfaker in appeal num- 


‘| 
|1bered 6884, filed herein, where the petioners are requesting 


la variance or a special exception to permit them to erect a 
i Ree aes 


warehouse on alley Lot 62, Square 3150. 


een rene. = 


We object to the granting of any variance or exception 


| 
to our neighborhood being changed from its present status 


i eee 
under the R-3 Zoning Code in any manner and form and we speci- 
fically oppose a variance or exception to the erection of a 


warehouse on the aforesaid premises for the following reasons: 


1. That the majority of the residents are property 


owners and the entire neighborhood would be adversely 
affected by a decrease in property values of the entire 


area. It should be noted that in additions to having 
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purchased homes in the affected area at extremely high 
market prices, the majority of the home owners have ex- 
pended large sums for the improvement of their respect 


real property. 


2. That a warehouse on the above alley lot would create 
RECEIVED trartic problems and would be a hazard to hundreds of 
AUG 4 441962 elementary children attending school less than fifty 
yards from the proposed site, and traffic would also be 


Zoning Offite, D.C. 
2 conjested in the entire area as well as the creation of 
— * 


additional parking problems. 
a 
3. That the erection of a warehouse in. the rear of 
approximately sixty-four residential homes would be an 
open invitation to night and daytime prowlers and 
Lloiterers. cel, 
a an 
he The lot in its present state is not a nuisance! ’ 
—_———————— 


the neighborhood and a variance that would allow a com- 


mercial encroachment to an otherwise residential 
neighborhood would have to have adverse effects on all 
* pesidents of the area by creating health hazards and 
——_——————— 


additional pest control problems.  -—(irp. f pezberts 


S. and for other reasons that may be advanced at the 


hearing. 
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[ Filed October 26, 1964] 


FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 


This cause came on for trial without a jury on October 15, 1964. 
Upon consideration of the administrative record of the Board of Zoning 
Adjustment for the District of Columbia, the stipulation of facts set 
forth in the pretrial order and those made orally by counsel in open 
Court, the Court this 26th day of October, 1964, makes the following 


findings of fact and conclusions of law: 
Findings of Fact 


1. The plaintiffs are owners of a lot to the rear of premises 
5225 - 8th Street, N. W., (alley lot) knowns as Lot 62 in Square 3150 
in the District of Columbia. On July 23, 1962, the plaintiffs applied to 
the defendants, members of the Board of Zoning Adjustment for the 
District of Columbia, for a variance or special exception from the 
provisions of the Zoning Regulations governing an R-3 District. Plain- 
tiffs sought permission to erect a storage building on said lot. 

2. After proper notice, the Board of Zoning Adjustment (herein- 
after referred to as the Board), on August 15, 1962, conducted a public 
hearing on said application at which time plaintiffs and other nearby 
property owners were given an opportunity to present evidence relating 
to the subject application. 

3. Upon consideration of the testimony and evidence presented 
to it, the Board, in an opinion rendered on August 21, 1962, ordered 
that the subject appeal be denied. That opinion set forth the findings 
by the Board in support of its order. 

4. The findings, opinion and order of the Board are adequately 
supported by the facts set forth in the administrative record. 

5. Plaintiffs contend that they were aggrieved by the failure of 
the Board to notify them prior to oral hearing that opposition to the 
variance had been filed with the Board. Plaintiffs contend that they had 


no chance to rebut this opposition. The administrative record, however, 
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shows, and plaintiffs’ counsel concedes, that the plaintiffs were given 
an opportunity to file, with the Board and subsequent to the oral hear- 
ing, any evidence which they deemed necessary in rebuttal to the op- 
position of adjacent owners. Plaintiffs concede also that they did not 
avail themselves of such an opportunity. Moreover, there is no rule 
or regulation which required that the Board notify an applicant that 
opposition had been filed in the record prior to the Board hearing. 
The subject appeal, once it was filed, became a public record, and 
plaintiffs, or their counsel, could have availed themselves of the op- 
portunity to view this public record prior to the oral hearing before 
the Board. 

6. Plaintiffs contend that the Board erred in failing to rule upon 
their alternate request for a special exception. The administrative 
record, however, shows that plaintiffs' counsel at the Board hearing 
specifically indicated to the Board that the application was only for a 


variance and not a special exception, which exception can only be 


granted for storage buildings in an R-4 or R-5 zoning area. 
Conclusions of Law 


1. The decision of the Board to deny plaintiffs' application for 
a variance on the subject property is not arbitrary and capricious and 
is adequately supported by the evidence in the administrative record 
which was before that Board. 

2. The plaintiffs were accorded a due process hearing before 
the Board. 

3. The defendants are entitled to judgment as a matter of law, 
and it is 

ORDERED: That judgment be, and the same is, hereby entered 
in favor of the defendants and that the complaint be, and it is, hereby 
dismissed. 

/s/ William B. Jones 
JUDGE 


[ Certificate of Service] 


[ Filed November 20, 1964] 


NOTICE OF APPEAL 


Notice is hereby given this 20th day of November, 1964, that 
Jean A. Harris, et al., plaintiffs hereby appeal to the United States 
Court of Appeals for the District of Columbia from the judgment of 
this Court entered on the 26th day of October, 1964, in favor of the 
defendants, against said plaintiffs. 


/s/ Robert C. Handwerk 
Attorney for Plaintiffs 


* OK OK 
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QUESTION PRESENTED 


In the opinion of appellees, the question is: 

Since there is in the administrative record substantial 
evidence to support the findings and decision of the Board of 
Zoning Adjustment that appellants are not entitled to a variance to 
appropriate their property, located ina residentially-zoned area, 
for the commercial use proposed, did not the court below properly 


refuse to substitute its judgment for that of the Board? 


INDE X 


SUBJECT INDEX 
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Counter-Statement of the Case 
Statute Involved 
Regulations Involved 
Summary of the Argument 
Argument: 
I The findings and order of the Board of 


Zoning Adjustment are based upon 
substantial _evide idence .. 


II 


of Zoning Adj Adjustment, and were 
adequately ly apprised of the basis 
for the Board's ¢ Ss decision .. 


Conclusion 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 19,092 


JEAN S. HARRIS, et al., 
Appellants, 
ve 
SAMUEL SCRIVENER, JR., etal., 


Appellees. 


Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 


On July 23, 1962, appellants filed with the Board of Zoning 
Adjustment an "Appeal for Special Exception or Variance from 


the Zoning Regulations of the District of Columbia" to permit their 


property, located in an R-3 District, 1 to be used for commercial 
purposes (J. A. 6). The property involved is rectangular in 
shape, contains approximately 17, 770 square feet, and is 
surrounded by fifteen-foot paved public alleys (J. A. 8-9}. The 
property, which is accessible from either Seventh or Eighth Streets, 
Northwest, between Hamilton and Ingraham Streets (J. A. 8-9), 
is unimproved, and appellants sought the special exception or 
variance so as to permit the construction of a one-story warehouse 
for use by the Capital Awning Company, Inc. in the storage of wares 
and goods (J. A. 6). 

At the public hearing, which was conducted by the Board of 
Zoning Adjustment, the Vice-President of the Capital Awning 
Company, Inc. testified that it was proposed to construct on the 
property a 50 by 100 foot steel building, pave the remainder of the 


land with macadam, and enclose the property with a fence (J. A. 20). 


1 The R-3 District is designed essentially for row dwellings, 
but there would be included therein areas within which row dwellings 
are mingled with one-family detached dwellings, one-famil 
semi-detached dwellings and groups of three or more row dwellings. 
To maintain a family-life environment, permitted related uses are 
the same as in R-1 Districts. Section 3103.1 of the Zoning 
Regulations. 


He stated that the operation of the business would be seasonable, 
in that awnings would be removed from customers homes in 
September, October and November, stored in the building during the 
winter, and removed in the spring (J. A. 20). He did not know how 
many trucks would be involved, but stated that the largest truck the 
company owned was a 11/2 ton GMC (J. A. 20-21). 

Through their spokesmen, residents of the neighborhood 


opposed the granting of the relief on the grounds, among others, 


that a special exception for the proposed use was not permitted 


under the Zoning Regulations, that the proposed commercial 
encroachment would lower property values and detract from the 
residential nature of the neighborhood, and that the movement of 
trucks to and from the warehouse would create a traffic hazard to 
school children (J. A. 21-24). In answer ito the contention that a 
special exceptica for the proposed use was not permitted under the 
Zoning Regulations, counsel for appellants stated: 
"Now we are not proceeding under 

3104.43 [special exceptior. section]. 

We are not preceeding under that at 

all. We're proceeding under the 

variance section 8207.11. * * *" 


Petitions from objecting property owners were received into 


evidence (J. A. 21, 23). Appellants did not object to the receipt of 


such petitions, but inquired of the Board if it would like appellants 
to answer the petitions (J. A. 23). The Chairman of the Board 


replied that the appellants were permitted to answer by 


" * * * sending in anything in writing in addition that you may have” 


(J. A. 23). The appellants failed to avail themselves of the 
opportunity to submit anything further in support of their appeal, 
and the Board, on August 21, 1962, entered an order and opinion, 
which contains findings of fact and conclusions of law, denying 
the relief that was sought (J. A. 11-12). 

Appellants then filed, in the court below, a "Complaint to 
Set Aside Order of Board, and for Equitable, Declaratory, and 
Other Relief’ (J. A. 2). Appellees answered the complaint, and 
the cause came on for trial without a jury. Upon consideration 
of the administrative record of the Board of Zoning Adjustment, 
the court below made findings of fact, and conclusions of law, 
upon the basis of which it entered, on October 26, 1964, judgment 
for appellees (J. A. 41). This appeal followed on November 20, 


1964 (J. A. 42). 


STATUTE INVOLVED 


Section 5-420, D. C. Code, 1961: 


"Upon appeals the Board of Adjustment 
shal! have the following powers: 


* * 


(2) To hear and decide, in accordance 
with the provisior:s of the regulations 
adopted by the Zoning Commissior., 
requests for special exceptions or map 
interpretations or fer decisions upor 
other snecial questions upcn which such 
board is requiredcr authorized by the 
regulaticns to pass. 


™3) Where, ty reason of exceptional 
narrowness, shallowress, or shape of a 
specific piece cf property at the time of 
the original adoption of the regulations or 
by reascn of exceptional topographical 
conditions or other extraordinary or 
exceptional situation or condition of a 
specific piece cf property, the strict 
application of any regulation adopted 
under sections 5-413 to 5-428 would 
result in veculiar ard exceptional 
practical difticultes to or exceptional 
and undue hardship upon the owner of 
such orcperty, to authorize, upon an 
appea! relating to suck property, a 
variance Irom such strict application 
so 25 to relieve such difficulties or 


hardship, provided such relief can be 
granted without substantial detriment to 
the public good and without substantially 
impairing the intent, purpose, and 
integrity of the zone plan as embodied 
in the zoning regulations and map." 


* * * * * 


REGULATIONS INVOLVED 


Zoning Regulations of the District of Columbia: 


"Section 3103 -- R-3 Districts (Row 
Dwellings) 


"3103.1 The R-3 District is designed 
essentially for row dwellings but there 
would be included therein areas within 
which row dwellings are mingled with 
one-family detached dwellings, one- 
family semi-detached dwellings and 
groups of three or more row dwellings. 
To maintain a family-life environment, 
permitted related uses are the same as 
in R-1 Districts." 


* a * 


"Section 3104 -- R-4 Districts (Row 
Dwellings, Conversions, and 
Apartments 


* * 


"3104.4 The following uses are 
permitied if approved by the Board of 


Zoning Adjustment subject to the 
conditions specified in Section 8207 
and below in each case: 


* * * * 


"3104.43 Storage of wares and goods, 
parking lot, parking garage, or public 
storage garage not otherwise permitted 
under provisions of this Section, on an 
alley lot so recorded on the records 
of the Surveyor, District of Columbia, 
or recorded on the records of the Finance 
Office, District of Columbia, on or before 
November 1, 1957, provided that: 


(a) No storage use authorized herein 
shall be located in a building containing 
more than 2500 square feet of gross 
floor area; 


"(b) Any use authorized herein 
is not likely to become objectionable 
because of noise, traffic, or number 
of employees; 


"(c) The alley upon which the use 
is to be located is readily negotiable 
by any trucking necessary for the 
operation proposed; and, 


'(d) The hours of active operation 
are so arranged as not to prove 
disturbing or otherwise objectionable 
to persons residing around the perimeter 
of the square in which located." 


* * * * * 


"Section 3105 -- R-5 Districts 
(General Residence) (Including 
R-5-A, R-5-b, R-5-Cc and _ 
R-5-D Districts) 


"8105.1 The R-5 Districts are 
designed to permit a flexibility of design 
by permitting in a single district, except 
as provided herein, all types of urban 
residential development provided they 
conform with the height, density, and 
area requirements established for these 
districts under Articles 32 and 33 of this 
Chapter. The R-5 Districts are subdivided 
into R-5-A, R-5-B, R-5-C, and R-5-D 
Districts, within the first of which only a 
low height and density would be permitted, 
within the second of which a medium height 
and density would be permitted, within the 
third of which a medium-high density 
would be permitted, and within the last of 
which a relatively high density would be 
permitted. These districts would also 
permit the construction of those institutional 
and semi-public buildings which would be 
compatible with adjoining residential uses 
and which are excluded frem the more 
restrictive Residence Districts." 


SUMMARY OF THE ARGUMENT 

By failing to present any evidence before the Board of Zoning 
Adjustment to establish that compliance with the Zoning Regulations 
would result in exceptional hardship to them, appellants utterly 
failed to satisfy the first statutory condition to the granting of a 
variance. They also failed to show that the proposed large steel 
warehouse could be constructed in a strictly residential neighborhood 
and that goods and wares could be transported to and from such ware- 
house without adversely affecting the intent, purpose and integrity of 
the zone plan. Under the circumstances, the Board of Zoning Adjust- 
ment properly denied the variance. 


The findings of fact issued by the Board were sufficient to 


apprise appellants of the basis for the denial of the variance. Since 


such findings have substantial support in the administrative record 
and appellants were granted a full and complete due process 
hearing with unlimited opportunity to submit anything pertinent in 
support of their claim, the court below did not err when it entered 


judgment for appellees. 


ARGUMENT 
I 
The findings and order of the Board of 
Zoning Adjustment are based upon 
substantial evidence. 
Appellants appealed to the Board of Zoning Adjustment for 
a special exception or, in the alternative, for a variance from the 
Zoning Regulations in order to construct on their property, which 
has an R-3 zoning classification, a building for the storage of goods 
and wares (J. A. 6). However, the Board of Zoning Adjustment 
has no authority to grant a special excepticn to the Zoning Regula- 
tions to permit, in an R-3 District, the construction and use of a 
warehouse. The Regulations permi: the Board to authorize such 
ause, as a special exception to the Zoning Regulations, only in an 
R-4 or R-5 District, but even ther. the size of the building may not 
exceed 2500 square feet. (Secticn 3104. 43(a) of the Zoning 
Regulations of the District of Columbiz.) Since the Board of 


Zoning Adjustment, as distinguished from the Zoning Commission 


2 
The size of appellants’ proposed building is 5000 square 
feet (J. A. 10}. 


which is not a party to this proceeding, has no authority to amend 
any zoning regulation or map, it is apparent that the appellees 
have no jurisdiction to grant to appellants, as a special exception 
to the Zoning Regulations, the relief requested. Perhaps it is 
for this reason that appellants' counsel, at the hearing before the 
Board of Zoning Adjustment, stated: 
"Now we are not proceeding under 

3104.43 [the special exception provision]. 

We are not proceeding under that at all. 

We're proceeding under the variance 

section 8207.11. So that the size of the 

building would be all right * * *" 

(J. A. 24). 

Unquestionably the above statement of appellants’ counsel 
constituted a clear abandonment of their appeal for a special 
exception. Therefore, the court below correctly concluded that the 
Board of Zoning Adjustment did not err in failing to rule on 
appellants’ appeal fora special exception (J. A. 41). 

Although, as shown above, the Board of Zoning Adjustment 


is without authority to authorize, as a special exception to the 


Zoning Regulations, the construction and use of any warehouse in 


an R-3 District, appellants contend now that the Board was 


arbitrary, capricious and unreasonable in its refusal to grant them 


a variance from the same Zoning Regulations to construct and use 


in an R-3 District a warehouse twice the size of one which can 
lawfully be permitted in an R-4 or R-5 District. The Board's 


authority to grant a variance from the Zoning Regulations is 


controlled by Section 5-420 (3), D. C. Code, 1961, which provides, 


in pertinent part: 


* * * * 


"Upon appeals the Board of [Zoning] 
Adjustment shall have the following powers: 


® * * * * * 


(3) Where, by reason of exceptional 
narrowness, shallowness, or shape of a 
specific piece of property at the time of 
the original adoption of the regulations or 
by reason of exceptional topographical 
conditions or other extraordinary or 
exceptional! situation or condition of a 
specizic piece of property, the strict 
application of any regulation adopted 
under sections 5-413 to 5-428 would result 
in peculiar and exceptional practical diffi- 
culties to or exceptional and undue hard- 
ship upor: the owner of such property, to 
authorize, upon an appeal relating to 
such property, a variance from such strict 
application so as to relieve such difficulties 
or hardship, provided such relief can be 
granted without substantial detriment to the 
public good and without substantially im- 
pairing the intent, purpose, and integrity 
of the zone plan as embodied in the zoning 
regulations and map." 


Appellants made no showing that compliance with the Zoning 


Regulations would result in peculiar and exceptional practical 


difficulties to or exceptional and undue hardship upon them. It is 
true that the Zoning Regulations restrict the uses to which their 
alley lot may be appropriated, but the same is true in respect to 
hundreds of other alley lots depicted on the Zoning Map of the 
District of Columbia. The Board of Zoning Adjustment recognized 
this when, in the opinion denying the variance, it was said: 
"From an inspection of the property, 
and from the evidence adduced at the 
hearing, we were unable to find anything 
exceptional in this property by reason of 
narrowness, shallowness or shape, 
exceptional topographical conditions or 
other extraordinary or exceptional situation 
or condition that would not apply to any other, 
alley property in the District of Columbia, 
that would authorize this Board to waive the 
requirements of the regulations" (J. A. 12). 
Appellants contend, in effect, that the Zoning Regulations 
are too restrictive, but if this be so their remedy lies with the 
Zoning Commission and not the Board of Zoning Adjustment. In 
this connection, as previously stated, the Congress has specifically 
provided that '[t]he Board of [Zoning] Adjustment shall not have 
the power to amend any regulation or map"’ (Section 5-420, 


supra). 


Appellants state at pages 6 and 7 of their brief, that 


"{a]s pointed out to appellees the only use appellants can make of 


this large unimproved lot is for the erection of a building for 

storage of wares and goods * * *"" and '"'* * * appellants have 

no choice as to any other use of this land * * *,"" These state- 
ments have no basis in law or fact. Appellants’ attorney argued 
before the Board that the proposed use was the only use that could 

be made of the property, but he failed to present a scintilla of 
evidence to support such an argument. It can be seen from an 
examination of the Zoning Regulations that there are various uses 
that appellants can make of their property without obtaining any 
approval from the Board of Zoning Adjustment. For example, 

under Section 3101.39 of the Zoning Regulations, made applicable 

to the R-3 Districts by Sections 3103.31 of the Zoning Regulations, 
private garages may be constructed on alley lots. At the hearing 
before the Board of Zoning Adjustment, appellants made no allegation 
or offered any proof that such a use is impractical. Other uses are 
permitted as special exceptions to the Zoning Regulations, if approved 
by the Board of Zoning Adjustment. See Sections 3101.4 et seq. 


of the Zoning Regulations. 


The substance of appellants’ argument is that the denial 
of a variance will result in economic hardship to them. The law 
is well settled, however, that economic hardship alone is 


insufficient to justify the granting of relief from the enforcement 


of a zoning regulation. Village of Euclid et al. v. Ambler Realty 


Company, 272 U. S. 365, 47S. Ct. 114, 71 L. Ed. 303; 

Leventhal et al. v. District of Columbia et al., 69 App. D. C. 229, 
100 F. 2d 94; Salyer v. McLaughlin et al., 100 U. S. App..D. C. 24 
240 F. 2d 891. This Court succinctly stated the law in the 

Leventhal case at pp. 230-231 as follows: 


"* * * Plaintiffs allege that they cannot 
get enough rent for their property, as now 
zoned, to pay taxes and other carrying 
charges. This suggests that their taxes 
are too high, but not that their zoning is 
clearly unreasonable and arbitrary. 
Plaintiffs would make more money if ' 
their zoning were changed. But residential _ 
zoning is not invalidated by the fact that if 
the property ‘were available for business 
purposes its market value would be greatly 
enhanced,’ Zahn v. Board of Public Works, ' 
274 U. S. 325, 327, 47S. Ct. 594, T1L. Ed. 
1074, Zoning may inflict serious pecuniary 
injury upon the plaintiff without being 
arbitrary. * **" 


Rather than appropriate their property to one of the uses 


authorized in the Zoning Regulations, or at least prove to the Board 


of Zoning Adjustment that none of the authorized uses are 
appropriate, appellants seek to convert their property to a strictly 
commercial use in complete disregard to the interests of the 
residents of the neighborhood. As a condition to obtaining a variance, 
it was not only incumbent upon appellants to show hardship, but 

it was necessary in addition to show that ' * * * relief can be 
granted without substantial detriment to the public good and without 
substantially impairing the intent, purpose, and integrity of the zone 


plan as embodied in the zoning regulations and map" (Section 5-420 (3), 


supra). The Board's finding that the proposed " * * * use would 


tend to affect adversely the use of properties within this square which 
are used residentially in their entirety * * * [and that] this relief 
cannot be granted without substantial detriment to the public good 

and without substantially impairing the intent, purpose, and integrity 
of the zone plan as embodied in the Zoning Regulations and map" 

is adequately supported by the administrative record. Certainly 

a 50' x 100’ steel warehouse, ina residentially-zoned neighbor- 
hood, completely surrounded by private residences, is not in 

keeping with the intent, purpose and integrity of the zone plan, and 
such a building and its intended use would obviously adversely 


affect the residential nature of the neighborhood. Since the Board 


has some expertise in this field, and its findings are based upon 
substantial evidence, the court below properly refused to substitute 
its judgment for that of the Board. Selden et al. v. Capitol Hill 
Southeast Citizens Association et al., 95 U. S. App. D. C. 62, 


219 F. 2d 33, cert. den. 349 U. S. 944. 


II 


Appellants were afforded a complete and 


fair hearing before the Board of Zoning 
Adjustment, and were adequately apprised 
of the basis for the Board's decision, 


Appellants argue that the failure of the Board of Zoning 


Adjustment to notify them, prior to the hearing, of the filing of 


protest petitions by residents of the neighborhood deprived them of 


due process of law. They say, in this connection, on page 7 of 
their brief, that '"' * * * [ijf such notice had been given, appellants 
would have requested a continuance in order to answer same before 
another scheduled hearing * * *'"" (Appellants' amuhaeley: The 
fact is, however, that appellants were given an opportunity, prior 
to the rendition of a decision in the case, to answer the petitions, 
but failed to do so. Appellants also failed to cross-examine the 
representatives of residents in the neighborhood who, in opposing 


the commercial encroachment, assigned substantially the same 


reasons as those set forth in the protest petitions. The frivolity of 
appellants’ argument can be seen from the following excerpt from 
the District Court's Findings of Fact: 


'* * * The administrative record, 
however, shows, and plaintiffs’ counsel 
concedes, that the plaintiffs were given 
an opportunity to file, with the Board 
and subsequent to the oral hearing, any 
evidence which they deemed necessary 
in rebuttal to the opposition of adjacent 
owners. Flaintiffs concede also that 
they did not avail themselves of such 
an opportunity. Moreover, there is no 
rule or regulation which required that the 
Board notify an applicant that opposition 
had been filed ix the record prior to the 
Board hearing. The subject appeal, once 
it was filed, became a public record, and 
plaintiffs, or their counsel, could have 
availed themselves of the opportunity to 
view this public record prior to the oral 
hearing before the Board" (J. A. 40-41). 


Equally without substance is appellants' contention that the 
Board of Zoning Adjustment failed to make adequate findings of fact. 
The main purpose of findings is, of course, to apprise " * * * the parties 
and the reviewing tribunal of the factual basis of the action of the 
court or commission, so that the parties and the reviewing tribunal 
may determine whether the case has been decided upon the evidence 


and the law or, on the contrary, upon arbitrary or extralegal 


considerations. * * *"' Saginaw Broadcasting Co. v. Federal 
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Communications Commission, 68 App. D. C. 282, 96 F, 2d 


554, cert. den. 305 U. S. 613. In the light of the very purpose of 
findings, it necessarily follows that any question as to the sufficiency 
of the findings in this case, or in any case, must depend upon the 
facts and circumstances involved. 

In order for the Board to grant appellants the relief 
requested it was necessary that appellants show, by way of evidence, 
that compliance with the Zoning Regulations would, for the reasons 
set forth in Section 5-420 (3), supra, result in hardship to them, 
and that the proposed use would not be detrimental to the ublte 
good and would not substantially impair the intent, purpose, and 


integrity of the zone plan as embodied in the zoning regulations 


and map. The Board found that appellants failed to prove these 
elements and the record clearly supports such findings. | 
The construction and operation of a 50’ x 100° steel 
warehouse in the midst of a strictly residential neighborhood would 
unquestionably affect adversely the use of properties therein, 
would be detrimental to the public good, and would substantially 
impair ' * * * the intent, purpose, and integrity of the zone plan 
as embodied in the Zoning Regulations and map."" The Board's findings, 


supported as they are by the administrative record, were, therefore, 


sufficient to place everyone on notice as to why the Board denied 


the variance. 


CONC LUSION 


It is respectfully submitted that the decision of the Board of 
Zoning Adjustment has a substantial basis in the administrative 
record, and that the proceedings were, in all other respects, 
correct. The action of the court below, in entering judgment for 


the appellees, should, therefore, be affirmed. 
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